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Response to options paper

Background

Vision Australia is the largest provider of services to people who are blind, have low vision, are deafblind or have a print disability in Australia. Our vision is that people who are blind, have low vision, or have another print disability, will increasingly be able to choose to participate fully in every facet of community life. To help realise this goal, we provide high-quality services that include:

· early childhood

· orientation and mobility

· employment

· accessible information  and library services

· recreation

· independent living

· advocacy, and working collaboratively with Government, business and the community to eliminate the barriers our clients face in making life choices and fully exercising rights as Australian citizens.

In the 2013-14 financial year, Vision Australia provided services to 32,500 clients. Our library services are used by over 16,000 people throughout Australia, who borrowed over 751,00 titles in a range of formats,  including DAISY audio, braille, e-text, and large print.
Introduction

Vision Australia congratulates the Australian Government for the leadership it played during the negotiations of the Marrakesh Treaty (“the Treaty”), for signing it and for commencing the process towards ratification. The Marrakesh Treaty is an important part of the implementation of the UN Convention on the Rights of Persons with Disabilities (CRPD) which Australia has ratified. In particular Articles 9 (Accessibility), 21 (Freedom of expression and opinion, and access to information), 30 (Participation in cultural life, recreation, leisure and sport) and 32 (International cooperation) directly support ratification of the Treaty. 

Vision Australia welcomes the opportunity to provide comment on the Implementation Options Paper. The Treaty represents a paradigm shift in the provision and distribution of books in alternative formats. However, for the full benefits of the Treaty to be achieved, ratifying jurisdictions must develop implementation strategies, including changes to legislation and regulation that assert and promote the rights that the Treaty articulates. The Treaty will not be effective if domestic laws relating to copyright perpetuate discriminatory barriers to the production and distribution of books in alternative formats.
Recommendation

The Implementation Options Paper (“the Paper”) outlines three options for legislative and regulatory change to incorporate the requirements of the Treaty into the regulatory environment for copyright in Australia. Having studied and discussed the Paper, Vision Australia’s recommendation is that Option 2 be adopted, and that further guidance materials be developed in consultation with the sector in relation to S.200AB of the Copyright Act 1968 (“the Act”).
Although the Treaty could be implemented through Option 1, this would not be optimal, and would not address some of the current barriers that prevent or hinder the production and distribution of alternative-format materials for use by people who are blind or who have another print disability. Implementation of the Treaty via Option 2 would require only modest legislative change, but would have a significant positive impact on the ability of Vision Australia and other organisations to produce materials to meet the needs of individuals, and to make those materials available through our library service on a continuing basis.
Commercial availability test
The most significant barrier that Vision Australia currently experiences in producing and distributing books in alternative formats is the obligation to comply with the Part VB Div. 3 commercial availability test, which requires that if a book is already available in one of the five formats specified, then we, or other organisations assisting people with a print disability, cannot produce that title in a similar alternative format. A consequence of this is that we must undertake time-consuming and extensive research to ascertain if a work is already commercially available. Legal advice we have received is that this also applies even though the format that is commercially available is not suitable for a particular individual. For example, if a title has been produced by a commercial publisher in audio format, then Vision Australia cannot legally produce the same title in DAISY format, even though the commercial title will not include print-page references or navigation information such as a contents page, section headings or, in the case of many non-fiction titles, an index. This results in significant disadvantage for people with a print disability, who are compelled to use a format that is not optimal. It is also worth noting that audio CDS produced by commercial publishers never include package labelling that is accessible to people with a print disability, and often do not even include audio labelling of CD numbers and chapter titles. The Treaty requires a format to be the format that the beneficiary requires.
Our legal advice further states that if a title that we have produced in DAISY audio subsequently becomes available commercially, then we must withdraw the DAISY audio format from circulation. This further disadvantages our library users, because it restricts the choice of formats available to them, and in many cases this will mean that books available commercially will not be read by people with a print disability because it may not be useable by a person who it blind. Individuals often need to be able to navigate directly to a page number, chapter or section. Vision Australia is also required to check on commercial availability before making each copy available.  This makes processes such as digital streaming to members practically difficult. One suggestion would be an obligation on rights holders to inform declared institutions when they produce something in accessible format if they wish the organisation to stop supplying it.
Vision Australia does not purchase non-DAISY audio titles for inclusion in our library, and it is unlikely that people with a print disability purchase them either, because they do not provide the structural and navigational information that the DAISY format allows. The current rigidity in the commercial availability test, including the exhaustive rather than illustrative specification of the five alternative formats, does not result in benefit for copyright holders, but it does restrict choice, and it further reduces the number of books that are accessible to people with a print disability. The Marrakesh Treaty stipulates that an individual with a print disability must have access to material in their preferred format, but the current commercial availability test as legislated in Australia will not allow this requirement to be met. The definition in the Treaty is ‘to permit the person to have access as feasibly and comfortably as a person without visual impairment or other print disability.’ Moreover, the commercial availability test will further restrict choice for people with print disabilities in Australia, because international and legitimate book distribution organisations such as Bookshare may decide that they cannot reasonably comply with the test and so cannot make their substantial collections of books available to Australians who are blind or who have low vision. If Bookshare decided to provide none of their collection to Australia because of this issue it would result in people who are blind or have low vision having fewer books available to us than they currently have. This would also occur if the legislative change prevented books being exchanged with non-Marrakesh countries. The ability to exchange under the Treaty framed as a positive right, so ‘it is not and infringement of copyright’ to supply other Marrakesh countries in accordance with the conditions in the Treaty.
The retention of the commercial availability test is also likely to affect the ability of Vision Australia or other organisations to create a domestic online repository of accessible-format materials, similar to Bookshare. Even if the test were to reflect the format required by a particular individual, it would be impossible in practice for an individual or organisation uploading books to such a repository to undertake the necessary checks in a reasonable timeframe.

Option 2

In addition to the substantial simplification or removal of the commercial availability test, Vision Australia also supports the other simplifications envisaged by Option 2, i.e., the change to the S.10A procedure for declaring organisations assisting people with a print disability, and the removal of the Statutory Licence obligation provide remuneration notices and mark copies. These obligations take up quite a bit of time for Vision Australia and, in our view, serve no useful purpose, either in terms of protecting the rights of copyright holders or retention of the obligation to provide copies only to people with a print disability without profit.
In recommending that the Marrakesh Treaty be implemented via Option Two from the Paper, we are mindful that this option will leave Section 200AB of the Copyright Act 1968 untouched. We are aware of the concerns that have been expressed, especially by cultural institutions, about the lack of semantic clarity and the consequent ambiguities and uncertainties that they encounter when attempting to rely on S.200AB in practice. However, the current S.200AB is an important mechanism, both for Vision Australia as an organisation, and also for individuals with a print disability, and we do not believe that migrating its provisions to Fair Dealing exception would necessarily retain the flexibility that it currently provides.
Music

A valued service provided by Vision Australia is the transcription into braille of music scores, both for educational and recreational use. We rely on S.200AB in order to undertake music transcription, since the production and distribution of music scores are not covered by the Statutory Licence provisions of Part VB Div. 3. Any diminution of the S.200AB flexibility that might inadvertently result from incorporating the S.200AB provisions into the broader Fair Dealing exceptions could have a detrimental effect on the ability of Vision Australia and other organisations to produce music and any other items not covered by the Statutory Licence exceptions. The Treaty covers music.
Individuals

Individuals with a print disability currently rely on the provisions of S.200AB when they produce their own individual copies of a work in an alternative format that meets their needs. For example, individuals are increasingly using scanners and OCR software to convert books that they have purchased or borrowed into electronic form, which they can then read on a refreshable braille display or via synthetic speech. S.200AB ensures that such converted texts do not infringe copyright. In many cases individuals produce complete books in alternative formats for their own use, and it is our impression that Fair Dealing provisions of the Copyright Act in general do not normally provide exceptions for such substantial reproduction. Although it would certainly be possible for provisions equivalent to those in S.200AB to be incorporated into the Fair Dealing provisions, we feel that the potential for unintended negative consequences outweighs any advantages that would be gained at present. In any case, implementation of the Marrakesh Treaty does not of itself require such a change.
Technological Protection Measures

We note the suggestion in the Paper that a change could be made, providing an exception in relation to the circumvention of technological protection measures. While Vision Australia’s library has a minimal need for such an exception at present, we do know that individuals with a print disability often have a need to circumvent technological prevention measures that prevent screen-readers or braille translation software from converting documents into an accessible format. We would  therefore support the inclusion of such an exception if the change were made without affecting other provisions of the Section.
Guidance material

We do acknowledge that there are ambiguities and uncertainties in the interpretation of S.200AB, especially in the definitions and applications of the “three step test”. This situation is unlikely to change in the foreseeable future given the paucity of international and domestic case law relating to S.200AB. We suggest that the development of guidance materials would go a long way towards clarifying these ambiguities and uncertainties, while still retaining the flexibility provided by S.200AB for organisations assisting people with a print disability, and individuals with a print disability. The sector would welcome the opportunity to contribute to the drafting of ‘codes of best practice’.
Conclusion

The Marrakesh Treaty will deliver exponentially greater access to books and other materials, and help eliminate the discriminatory barriers that currently prevent the international sharing of materials in accessible formats. Vision Australia is very keen for the Treaty to be implemented in Australia with the minimum of delay. However, it is important that implementation is not expedited at the expense of clarity, that current exceptions and flexibility are not diminished, and that potential barriers to the effective operation of the treaty, particularly the commercial availability test, are removed.

